United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


JOINT APPENDIX 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,305 


JACK V. K. RAGAN, 
Appellant, 


SECRETARY OF THE AIR FORCE, et al., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Petition for a Declaratory Judgment, Filed July 19, 1960 
Verification 
Notice a” og Seleeee fee =n") Gey shee ce 


Exhibit "A" -- Winthrops Military Law and Precedents, 
Second Edition, Vols. 1 and 2, Reprint 1920 


Exhibit “B” -- Executive Order 10214 
Certification Ysa! Py ee 


Motion to Dismiss or in the Alternative for Summary 
Judgment, Filed September 16, 1960 


Reply to Motion to Dismiss and Motion for Summary 
Judgment, Filed September 23, 1960 ee 


Order Denying Defendants’ Motion to Dismiss, Granting 
Defendants’ Motion for Summary Judgment and Denying 


Plaintiff's Cross-Motion for Summary Judgment . . 


Notice of Appeal, Filed March 10, 1961 


JOINT APPENDIX 
[ Filed July 19, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Jack V. K. Ragan, 
Box No. 1159 U.S.P. 
Alcatraz, California, 


Petitioner, 3 
v. : Civil Action No. 2275-'60 


The Secretary, 
of the Air Force 
Washington, D. C. 


Et. 


The Judge Advocate General, 
of the Air Force, et als. 
Washington, D. C. 


Respondents 


PETITION FOR A DECLARATORY JUDGMENT : 


Your petitioner Jack V.K. Ragan, prays for a declaration of his 
rights as provided by Title 28 U.S.C. 2201 and 2202, et seq. on the 
following grounds: 


1. That petitioner Jack V.K. Ragan, Air Force Serial No. 18163377, 
is a military prisoner and in custody of the United States Attorney 
General, at U.S. Penitentiary Alcatraz, California. 


2. That petitioner has exhausted his Administrative remedies under 
the (Admenistrative procedures Act) 5 U.S.C.A. on March 27th 1960 
by seeking relief through the Secretary and Judge Advocate General of 
the Air Force, Washington 25, D. C. 


3. That on June 19th, 1944 petitioner received a General Court- 
Martial and was sentenced to six (6) years, on or about October 15th, 
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1944, petitioner escaped from said confinement, and on February 20th, 
1952 was returned to U.S. Disciplinary Barracks, Fort Leavenworth, 
Kansas to serve out the remainder of the six (6) year sentence under the 
Articles of War, and not the Uniform Code of Military Justice. 

4. That on November 27th, 1952 petitioner was tried by a General 
Court-Martial and received a ten (10) year sentence which the Secretary 
and Judge Advocate General, of the Air Force did interupte service of 
the six (6) year sentence of June 19, 1944 which they had no authority to 
do so. 

5. That petitioner should have by law served the six (6) year sentence 
of June 19th, 1944 before being transfered to the custody of the United 
States Attorney General, "if its to be served," But on November 5, 1953 
the petitioner was transfered to a Federal Penitentiary under the United 
States Attorney General and the six (6) year sentence of June 19th, 1944 
ran concurrently with the ten (10) year sentence of November 27th, 1952 
until October 24th, 1957, A break down of the six (6) year sentence of 
June 19th, 1944, served from June 19th, 1944 to on or about October 
15th, 1944 -- three (3) months and twenty-six (26) days, a totle of - 3 
mos. 26 days and from Feb. 20th, 1952 to October 24th, 1957 -- 5 years, 
8 mos. 4 days 

5 years, 11 mos. 30 days, served a totle of six (6) years as of 

October 24th, 1957, No authority has the power to interrupt an Article 
of War sentence once it is ordered into execution, so the ten (10) year 
sentence of November 27th, 1952 was ordered into execution November 
27th, 1952, thereafter the six (6) year sentence of June 19th, 1944, ran 
concurrently with the ten (10) year sentence of November 27th, 1952 

until the six (6) year sentence of June 19th, 1944 expired on October 24th, 
1957. 


6. Consider the Winthrops Military Law 5 and then read Executive 
3 
Order 10214 °° the petitioner's six (6) year sentence of June 19th, 1944 


ee exhibit A page 
2/ See exhibit A, Page : 
3/ See exhibit B, Page : 
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is served as of October 24th, 1957 and the petitioner prays that the 
secretary and the Judge Advocate General of the Air Force records 
will show the same and remove the detainer from the petitioners re- 
cords. 

Wherefore, may this honorable Court upon due consideration 
declare petitioners rights under the laws as made and provided, and 
upon due consideration of the laws and facts, may the Court issue an 
order declaring the six (6) year sentence of June 19th, 1944 to be 
executed as of October 24th, 1957. | 


Jack V. K. Ragan | 
State of California, ss ; Box No. 1159 
: SS U.S. Penitentiary | 
City & County of San Francisco: Alcatraz, California 


Subscribed and sworn to before me 
this day of 1960 


| Stamped:] Parole Officer 


Authorized by Act of July 7, 
1955 to Administer Oaths 
(18 U.S.C. 4004). 


VERIFICATION 


State of California, ss. 
: SS. 
City & County ofSan Francisco : 


Petitioner Jack V.K. Ragan, on oath states that the contents of the 
above petition are true on personal knowledge, belief and infor mation. 


Jack V.K. Ragan 
Box No. 1159 


U.S. Penitentiary © 
Alcatraz, California 
Subscribed and sworn to before me 


this day of 1960. 


Stamped:] Parole Officer 
Authorized by Act of July 7, 
1955 to Administer Oaths 
(18 U.S.C. 4004). 
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Notice 


Secretary of 
the Air Force 
Washington, D.C. 


Judge Advocate General of 


the Air Force 
Washington, D.C. 


United States Attorney General 
Department of Justice 


Washington 


United States Attorney 
Washington, D.C. 


2275-"60 


Gentlemen, please take notice that the under signed will cause the 
forgoing documents to be heard in the United States District Court for 
the District of Columbia Washington D.C. onthe _ day of July, 1960, 
at the hour of 9:30 A.M. in the forenoon of said date or as soon there- 
after as the same may be heard. 


Dated: July 11) 1960 /s/ Jack V. K, Ragan 
Jack V. K. Ragan 


Box No. 1159: 
U.S. Penitentiary, 
Alcatraz, California 


2275-'60 
EXHIBIT A 


Winthrops Military Law and Precedents, 
Second Edition, Vols. 1 and 2, Reprint 1920. 
Page 427, Paragraph 651 


Execution of cumulative sentence of imprisonment, as has already 
been indicated in this Chapter a sentence of imprisonment duly Adjged 
a Military person who is at the time undergoing a sentence of the same 
charactor (or who has received such a sentence which however has not 
yet been approved or commenced to be enforced, but is duly approved 
presently) is cumulative upon the earlier sentence and to be executed 
accordingly i.e. its execution is to follow immediately upon the comple- 
tion of the execution of the former punishment, and to proceed in due 
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course till itself completed. This principle is now in corporated in 


Paragraph 1029 A.R., where it is declared, in general terms "Where 
Soldiers either undergoing or waiting sentence, commit offenses for 
which they are tried and sentenced, the second sentence will be executed 
upon the experation of the first. 
Page 1038 Paragraph 948 

When Soldiers awaiting result of trial or undergoing sentence 
commits offenses for which they are tried, the second sentence will 
be executed upon the expiration of the first. , 


EXHIBIT B 
Executive Order 10214 
Prescribing the Manual For Courts- Martial, United States, 1951 

By virtue of the authority vested in me by the act of Congress 
entitled "An act to unify, consolidate, revise, and codify the Articles 
of War, the Articles for the Government of the Navy, and the disciplinary 
laws of the Coast Guard, and to enact and establish a Uniform Code of 
Military Justice," approved May 5, 1950 (64 Stat. 107), and as President 
of the United States, I hereby prescribe the following Manual for Courts- 
Martial to be designated as "Manual for Courts-Martial, United States, 
1951." 

This manual shall be in force and effect in the armed forces of the 
United States on and after May 31, 1951, with respect to all Court-Martial 
processes taken on and after May 31, 1951: Provided, that nothing con- 
tained in this manual shall be construed to invalidate any investigation, 
trial in which arraignment has been had, or other action begun prior to 
May 31, 1951; and any investigation, trial, or action so begun may be 
completed in accordance with the provisions of the applicable laws, 
Executive orders, and regulations pertaining to the various armed forces 
in the same manner and with the same effect as if this manual had not 
been prescribed: Provided further, that nothing contained in this manual 
shall be construed to make punishable any act done or omitted prior to 
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the effective date of this manual which was not punishable when done or 
omitted: Provided further, that the maximum punishment for an offense 
committed prior to May 31, 1951, shall not exceed the applicable limit 
in effect at the time of the commission of such offense: And provided 
further, that any act done or omitted prior to the effective date of this 
manual which constitutes an offense in violation of the Articles of War, 
the Articles for the Government of the Navy, or the disciplinary laws of 
the Coast Guard shall be charged as such an not as a violation of the 
Uniform Code of Military Justice; but, except as otherwise provided in 
the first proviso, the trial and review procedure shall be that prescribed 
in this manual. 


/s/ Harry S, Truman 
The White House 
February 8, 1951 


Certification 
I, Jack V.K. Ragan, hereby certify that Exhibit A. Winthrops 
Military Law, Page 427 Paragraph 651, Page 1038 Paragraph 948, 
and Exhibit-B, Executive Order 10214, are true copies of the originals 
in all respects to'the best of my knowledge, beleif and information. 


State of California, ss. 


City & County of San Francisco : = 


/s/ Jack V.K. Ragan 


Box No. 1159 
U.S. Penitentiary 
Alcatraz, California 


Subscribed and sworn to before me 
this day of 1960 


| Stamped:] Parole Officer 
Authorized by Act of July 7, 
1955 to Administer Oaths 
(18 U.S.C. 4004). 


[ Filed September 16, 1960] 


MOTION TO DISMISS 
OR IN THE ALTERNATIVE 
FOR SUMMARY JUDGMENT 


Defendants by their attorney, the United States Attorney, move 
the Court to dismiss the complaint or in the alternative for summary 
judgment in their behalf on the grounds that there exists no genuine 
issue as to material fact and defendants are entitled to judgment as a 
matter of law; and for the further reasons that the complaint fails to 
state a claim upon which relief can be granted and that this Court lacks 
jurisdiction over the subject matter of the complaint. Attached hereto 
and made a part hereof by reference is the following exhibit: 

Excerpts from Air Force Manual No. 125-2 dated 1 September 
1956. 


/s/ OLIVER GASCH 
United States Attorney 


/s/ EDWARD P. TROXELL, Principal 
Assistant United States Attorney 


/s/ JOHN F. DOYLE 
Assistant United States Attorney 


/s/ JOHN JUDE O'DONNELL 
[ Certificate of Service] Assistant United States Attorney 


REPLY TO MOTION TO DISMISS AND 
MOTION FOR SUMMARY JUDGMENT 


The defendant's Motion to Dismiss admits all facts well pleaded 


in plaintiffs Moving papers. 

1. That a sentence of General Court-Martial under the Articles of 
War, prior to May 31, 1951 will not be interupted by a second sentence. 
2. That a prisoner undergoing a sentence of the Articles of War and 
receive a second sentence, the second sentence will be duly executed 
upon the expiration of the first. (see Exhibit A, in the original petition.) 
3. That the Manuals stated in the Motion to dismiss are erroneously 
and irrelevantly applied against Plaintiff and in no way pertain to a 
sentence under the Articles of War. 
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4. That the laws sentenced under are the laws the time will be served 
under, a new law cannot be applied after the sentence has been ordered 
into execution unless it is in the prisoners favor. 
5. That this Court has jurisdiction under title 28 U.S.C. 2201 and 2202 
because plaintiff at present is confined under the Authority of the Attorney 
General and under the Rules and Regulation the same as a Federal 
prisoner. 

For the reasons set forth in this Reply Plaintiff respectfully asks 
this Court to grant Summary Judgment for the plaintiff. 


/s/ Jack V.K. Ragan 
Box No. 1159 


U.S. Penitentiary 
Alcatraz, California 


State of California, ss 
: SS. 
City & County of San Francisco : 


Subscribed and sworn to before me 
this 23rd day of September, 1960. 


/s/ (legible) 

U. S. Parole Officer 
U.S. Penitentiary 
Alcatraz, California 


[Stamped:] Parole Officer 
Authorized by Act of July 7, 
1955 to Administer Oaths 

[ Certificate of Mailing] (18 U.S.C. 4004). 


[ Filed March 3, 1961] 


ORDER 
The matter comes before the Court on the Defendants’ motion to 
dismiss or in the alternative for summary judgment, and the Plaintiff's 
cross-motion for summary judgment. After consideration of the plead- 
ings, the record, the memoranda in support of and in opposition to the 
motions, the other papers on file in the case, and the oral arguments of 
counsel with respect to the motions, it is this third day of March, 1961, 
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ORDERED, that the Defendants' motion to dismiss be, and the 
same hereby is, denied; and : 
ORDERED, that the Defendants' motion in the alternative for 
summary judgment be, and the same hereby is, granted: and 
FURTHER ORDERED, that the Plaintiff's cross-motion for 
summary judgment be, and the same hereby is, denied. 


/s/ LEONARD P. WALSH 
Judge - 


JACK V. K. RAGAN, Box 1159 U.S. Penitentiary, Alcatraz, Cal., 
Plaintiff 


Dayton M. Harrington, Washington Building, Washington 5, D.C., 
Attorney for Plaintiff 


Hon. Oliver Gasch, United States Attorney; and Edward P. Troxell, 
John F. Doyle, and John Jude O'Donnell, Esquires, Assistants, United 
States Court Washington, Washington, D. C. For the Defendants. 


[ Filed March 10, 1961] 
NOTICE OF APPEAL 
Notice is hereby given this 10th day of March, 1961, that Plaintiff 
hereby appeals to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the third day of 
March, 1961 in favor of Defendants against said Plaintiff. | 


/s/ Dayton M. Harrington, 
Attorney for Plaintiff 


Received: 
10 March, 1961 


Attorney for Defendants 


United States Court of Appeals 
For the 
of Columbia Circuit 


MAY 29 1961 
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IN THE 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,305 


JACK V. K. RAGAN, Appellant 
vs. 


SECRETARY OF THE AIR FORCE, ET AL, Appellees 


On Appeal from an Order of 
United States District Court for the District of Columbia 


Dayton M. Harrington 
454 Washington Building 
Washington 5, D. C. 


Attorney for Appellant 


STATEMENT OF QUESTIONS PRESENTED 


May the United States District Court for the Dis- 
trict of Columbia, upon a petition for declaratory judgment, 
determine the validity of a proposed continuation of custody 
of Appellant by Appellees pursuant to an alleged unexpired 
articles of war sentence by a court martial and declare the 


legal relations between the Appellant and the Appellees? 


Ir 


May an articles of war sentence of a court martial 
be suspended by regulations issued by Appellee under authority 
conferred by the Uniform Code of Military Justice? 


III 


May an articles of war sentence of a court martial 


be served simultaneously with a Uniform Code of Military Jus- 


tice sentence of a court martial? 
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IN THE 
United States Court of Appeals 
for the District of Columbia Circuit 


No. 16,305 
JACK V. K. RAGAN, Appellant 


Vv. 


SECRETARY OF THE AIR FORCE, ET AL, Appellees 


On Appeal from an Order of the 
United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an order denying Appellant's 


petition for declaratory judgment. Such order being a final 


decision of the United States District Court for the District 
of Columbia is appealable to this Court (28 U.S.C.A.). Per- 
mission to proceed on appeal without prepayment of costs was 
granted by the District Judge; and notice of appeal was timely 
filed. 


STATEMENT OF CASE 


On 19 June 1944, Appellant was convicted under the 
articles of war and sentenced to serve six years. 

On 16 October 1944, Appellant escaped. He was 
arrested for stealing a car and served a term in a Missouri 
penitentiary. : 

On 20 February 1952, Appellant was returned to 
Appellees! custody to serve the remainder of his Articies of 
War sentence. 

On 27 November 1952, Appellant was convicted under 
the Uniform Code of Military Justice and sentenced to serve 
ten years. 

On or about 28 August 1961, Appellant will have 
served his Uniform Code of Military Justice sentence. 

Appellant sought a declaratory judgment determining 
and declaring his legal relations with Appellee's on and 
after 28 August 1961. Appellees contend that Appellant should 
not be released at such time but should then begin to serve the 
remainder of his Articles of War sentence. Appellant contends 
that he has fully served his Articles of War sentence and 
should then be released. 

The order of the District Court filed March 3, 1961 
merely dismissed Appellant's petition but the District Court 


Judge found that the question presented by Appellant was not 


frivolous and appointed counsel to represent Appellant on 


appeal and permitted Appellant to proceed in formé pauperis. 


STATUTES OR RULES INVOLVED 


Declaratory Judgments - 28 USCA - Chapter 151 
82201. Creation of remedy 

"In a case of actual controversy within its jurisdic- 
tion, except with respect to Federal taxes, any court of the 
United States, upon the filing of an appropriate pleading, may 
declare the rights and other legal relations of any interest- 
ed party seeking such declaration, whether or not: further re- 
lief is or could be sought. Any such declaration shall have 
the force and effect of a final judgment or decree and shall 


be reviewable as such." 


Uniform Code of Military Justice, Article 57(b), 64 Stat 126 
50 USCA g638 - Effective date of sentences 

"(b) Any period of confinement included in a 
sentence of a court martial shall begin to run from the date 
the sentence is adjudged by the court martial, But periods 
during which the sentence to confinement is suspended shall be 


excluded in computing the service of the term of confinement." 


Winthrop's Military Law and Precedents - Paragraph 651, p. 427 


"Rxecution of cumulative sentences of imprisonment. As has 
already been indicated in this Chapter, a sentence of imprison- 
ment duly adjudged a military person who is at the time under- 
going a sentence of the same character, (or who has received 
such a sentence which however has not yet been approved or 
commenced to be enforced, but is duly approved presently,) is 
cumulative upon the earlier sentence and to be executed accord- 
ingly, i.e. its execution is to follow immediately upon the 
completion of the execution of the former punishment, and to 
proceed in due course till itself completed. This principle 

is now incorporated in par. 1029, A. R., where it is declared, 
in general terms--'When soldiers, either undergoing or await- 
ing sentences, commit offences for which they are tried and 
sentenced, the second sentence will be executed upon the expir- 


ation of the first.'" 


Appellee's Regulations - "by, Multiple Sentences. 

(1) When a prisoner serving a sentence to confinement 
adjudged by a court martial on or after 31 May 1951 is convict- 
ed by a court martial for another offense and sentenced to a 
term of confinement, the subsequent sentence, upon being 
ordered into execution, will begin to rum as of the date 
adjudged and will interrupt the running of the prior sentence. 
After the subsequent sentence has been fully executed, the 


prisoner will resume the service of any unremitted interrupted 
sentence to confinement. In determining priority of sent- 
ences within the meaning of this paragraph if the sentence 

was adjudged before 31 May 1951, the date the sentence was 
ordered executed will be used; if the sentence was adjudged on 
or after 31 May 1951, the date the sentence was adjudged will 
be used. When the suspension of a sentence is vacated, the 
unexecuted portion of the sentence to confinement will begin 
to run on the date the vacation of the suspension became 
effective, and the execution thereof will interrupt the run- 
ning of any other sentence to confinement which the prisoner 


may be serving at the time. 


(2)(a) A prisoner in confinement under a sentence in- 


cluding discharge, whether or not the discharge is suspended, 
who receives a subsequent sentence or sentences to confine- 
ment, will, subject to any limitation as to the designation 
of the place of confinement, serve all of the sentences in 


the manner prescribed in b(1) above." 


STATEMENT OF POINT 


The Trial Judge committed error when he refused to 
rule on Appellant's application for a declaration of his 
status, the Court having jurisdiction and the application 
presenting a substantial conflict of interpretation between 
Appellant and Appellees of the Articles of War and the Uniform 
Code of Military Justice. 


SUMMARY OF ARGUMENT 


The United States District Court for the District of Columbia 


had jurisdiction. 


1. Appellant is not seeking review of a court 


martial decision. 
2. Appellant is seeking a declaration of his legal 
relation with Appellees on and after 28 August 1961. 


The petition presents a conflict of interpretation. 


1. Under both Appellant's and Appellees' interpre- 
tation, Appellant's Uniform Code of Military Justice sentence 
will be served on or about 28 August 1961. | 

2. Under Appellees' interpretation, Appellant's 
Articles of War sentence has been interrupted and on or 
about 28 August 1961 will go back into execution and Appel- 
lant will begin to serve 4 years, ten months, and 26 days. 


3. Under Appellant's interpretation, Appellant's 


Articles of War sentence has been served. 


ARGUMENT 


Appellant is not here contesting the validity of 
his Articles of War sentence nor the validity of his Uniform 
Code of Military Justice sentence. The District Court was 
not asked to "revise" the sentence of either court martial 
nor "to pass upon and determine the validity of a [either] 
court martial". | 

It is true that Appellant might have elected to 
proceed by a petition for a writ of habeas corpus to the 
United States District Court in the district where he is 
eecbiner® 3 but he is also "entitled here to use the 
declaratory judgment procedures provided by Congress and the 
Rules of Procedure to seek vindication of his rights". 


Carter v. McClaughry, 183 U.S. 365. 
Brown v. Royall, 81 F. Supp. 767. 
Goldstein v. Johnson, 184 F. 2d 342. 


Hurley v. Reed, #15,886,decided 2 February 1961, see also, 
Jackson v. McElroy, 163 F. Supp. 257. 


There is only one question -- and that is whether Appel- 
lant's Articles of War sentence has been served. To answer 
that question, the United States District Court for the Dis- 
trict of Columbia, having all the parties before it, needs 
only to declare the legal relations between Appellant and 
Appellees on and after 28 August 1961. Such declaration will, 
necessarily, determine whether the Articles of War sentence 
has been served but it will not, necessarily, revise, pass 
upon, or determine the validity of such sentence. It will 
only declare the legal relations between Appellant and 
Appellees on and after 28 August 1961. : 

The petition of Appellant presents a conflict of 
interpretation as to whether Appellant's Articles of War 
sentence has been served or has not been served. 

Appellant and Appellees are in agreement that 
Appellant's Uniform Code of Military Justice sentence will 
be served on or about 28 August 1961. At that time, Appel- 
lant will be released, if his interpretation is correct and 
he has served his Articles of War sentence or at that time, 
Appellant will be required to begin serving 4 years, 10 
months, and 26 days if the interpretation of Appellees is 


correct and he has not served his Articles of War sentence. 


5/ “the [the Appellant] has, therefore, on or about August 
28th of this year, to serve the four years and ten months 


and 26 days of his original sentence." Tr. 3. ; 


Appellees' interpretation requires certain assump- 
tions, i.e. when Congress passed the Uniform Code of Military 
Justice, Congress intended to change the historic Articles of 
War court martial rule relating to cumulative sentences, The 
historic Articles of War rule was that the subsequent sen- 


tence ... "will be executed upon the expiration of the 


first". The changed Uniform Code of Military Justice rule 


is that the sentence ..."shall begin to run from the date the 
sentence is adjudged..." 

Pursuant to his authority to issue rules and regu- 
lations implementing the Uniform Code of Military Justice, 
Appellees issued regulations and provided that the sentence 
being served is “interrupted" until after the service of 
the subsequent sentence in full, at which time, the interrupt- 
ed sentence will again be executed. The validity of his 
authority to issue such regulations when both sentences have 


been imposed under the Uniform Code of Military Justice is not 


6/ Winthrop, B 651, p. 427. 
T/ 50 USCA 638(b) 


here involved, But his authority to make such regulations 


applicable to an Articles of War sentence is involved and is 
questioned. 

Appellant's interpretation is simple, on 20 Febru- 
ary 1952, Appellant was returned to serve the remainder of 
his Articles of War sentence and that remainder has now been 
served, Appellant has been in the uninterrupted custody of 
Appellees since that time. True, since that time, Appellant 
was convicted of a Uniform Code of Military Justice offense 
and sentencedto serve a term but both Appellant and Appellees 
agree that Appellant's subsequent sentence will be served on 
or about 28 August 1961. Appellant believes his service of 
his Articles of War sentence could not be interrupted as long 
as he was in custody and that Appellee is without authority 
to change the Articles of War and the historic Articles of 
War rule relating to cumulative sentences, especially when 
Appellee's only authority for such change is contained in the 
Uniform Code of Military si seiene Appellant believes he 
served his Articles of War sentence and his Uniform Code of 
Military Justice sentence concurrently just as in civil law, 
separate sentences are generally presumed to run concurrently 


in the absence of specific provision in the judgments to 


8/ McDonald V. Lee, 217 F 2d 619. 


the contrary. 


CONCLUSION 


The judgment appealed from should be reversed and 


the case should be remanded to the District Court with in- 
structions to declare that Appellant has served his Articles 
of War sentence and will have served his Uniform Code of 
Military Justice sentence on approximately 28 August 1961. 
Respectfully submitted, 


ytor M. Harrington 
Attorney for Appellant* 
454 Washington Building 
Washington 5, D. C. 
RE 77-7137 


*At the time of my appointment as counsel for Appellant, the 
junior bar section of the Bar Association of the District of 
Columbia appointed Messrs. Saponaro and Mackes, both law 
students at Georgetown University Law School, as student 
assistants. I wish to acknowledge their competent and 
cheerful services. 


Zerbst v. Lyman, 255 F 609. 

/ U. S. v. Chiarella, 214 F 2d 838. 
McNealy v. Johnson, 100 F 2d 280. 
Annotation, 18 A.L.R. 2d 511. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16305 


Jack V. K. RaGan, APPELLANT 
Vv. 


SECRETARY OF THE AIR FORCE, ET AL., APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


DAVID C. ACHESON, 
United States Attorney. 
CHARLES T. DUNCAN, 
ABBOTT A LEBAN, 
Assistant United States Attorneys. 


————————— ee 
——————— 


No. 16305 
QUESTIONS PRESENTED 


In the opinion of appellees, the questions presented are: 

1. Did the District Court have jurisdiction of the subject 
matter of a complaint, invoking the Declaratory Judgment 
Act, which prayed for a judicial declaration of rights respect- 
ing the manner in which court-martial sentences imposed 
upon appellant, a court-martial prisoner, have been ordered 
executed? 

2. Assuming jurisdiction, is appellant entitled to a judicial 
declaration of his claim to be released from custody as of 
August 28, 1961? 

a. Was appellant’s 1944 sentence, imposed under the 
former Articles of War, interrupted when a subsequent 
sentence, imposed in 1952 under the Uniform Code of 
Military Justice, began to run as of the date it was 
adjudged? 

b. If so, is not the unexpired portion of the 1944 sen- 
tence to begin to run anew only upon completion of the 
1952 sentence. 

c. In the alternative, is not the manner in which and 


the effect with which appellees may enforce appellant’s 
1944 sentence governed by rules applicable as if the 
Uniform Code of Military Justice had not been passed; 
and if so, is not appellant liable to serve consecutive 
sentences? 


(1) 


I. The District Court lacked jurisdiction of the subject matter_ 
A. The jurisdictional issue is open on this appeal_ 

B. The Declaratory Judgment Act in and of iteelf does 

not support the jurisdiction of the lower court in 


is specifically excluded from 
the operation of thé Administrative Procedure Act. 
D. Even if the court-martial action here involved is not 
excluded from the operation of the Administrative 
Procedure Act, judicial review thereof is precluded 

by statute. 


excluded from the operation of the Administrative 
Procedure Act, and even if judicial review thereof 
is not expressly precluded by statute, 


not served the 1944 sentence in full, and the 
unexpired portion thereof will commence to run 
anew upon completion of the 1952 sentence on 


UCM, Art. 57(b), they are valid as applied to 
appellant because they are consistent with the 
savings clause of the Act of May 5, 1950; and 
under that view, appellant is still not entitled to 


tive sentences under §4 of the Act of May 5, 
1950, taken alone. 
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S@cRETARY oF THE AiR Force, EY AL, APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


Appellant is presently confined at the United States Peni- 
tentiary, Alcatraz, California (J.A. 1), under a ten-year sen- 
tence imposed upon court-martial convictions adjudged on 
November 27, 1952 (J.A. 2). His conditional release from 
such sentence of confinement is currently set for August 28, 
1961 (Brief for Appellant, p. 2). He claims a right of release 
as of that date. Appellees, on the other hand, have lodged 
with officials of the United States Bureau of Prisons at Al- 
catraz a detainer for transferring appellant to their custody on 
that date (J.A. 3) for the purpose of enforcing an allegedly 
unserved portion of another court-martial sentence adjudged 
on June 19, 1944 (J.A.1). 

Invoking the Declaratory Judgment Act, 28 U.S.C. §§ 2201- 
2202 (1958), appellant brought suit in the District Court 
against the Secretary and the Judge Advocate General of the 
Air Force, seeking a judicial declaration to the effect that the 
unexpired portion of the 1944 sentence which appellees say 
is still to be executed was served by appellant concurrently 


(1) 
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with his 1952 sentence and was fully executed as of October 24, 
1957 (J.A. 1-3). Appellees moved for dismissal on grounds 
of lack of jurisdiction of the subject matter; cross-motions for 
summary judgment were filed as well (J.A. 7-8). The Dis- 
trict Court denied appellees’ motion to dismiss but rendered 
summary judgment in their favor on the merits (J.A. 8-9). 
This appeal followed in due course (J.A. 9). 

The facts, as revealed by the pleadings in the lower court 
and in a prior proceeding in this Court,” are not in dispute: 

On June 19, 1944, appellant, then a private in the Army Air 
Corps at Reno, Nevada, was by a court-martial adjudged 
guilty of three offenses* and sentenced to dishonorable dis- 
charge ‘ and confinement at hard labor for six years. The place 
of confinement was designated as the Ninth Service Command 
Rehabilitation Center, Turlock, California. Appellant es- 
caped from that institution, and upon being apprehended, he 
was transferred, pursuant to a general court-martial order, to 
the Northwestern Branch United States Disciplinary Bar- 
racks, Missoula, Montana. He escaped from there, too, on 
October 16, 1944. (J.A. 1-2; Pet., pp. 7-8.)° 


“Petitioner prays that the Secretary and the Judge Advocate General 
[sic] records will show the same and remove the detainer from the peti- 
tioner’s records.” (J.A. 3.) 

2 During the pendency of the case below, appellant filed in this Court on 
or about December 19, 1960, a “Petition for Writ of Mandamus.” United 
States ex rel. Ragan v. Secretary of the Air Force, Misc. 1573. The Court 
denied this order dated January 19, 1961, and the Supreme Court denied 
certiorari, 6 L. Ed. 2d 195 (1961). Since appellant's complaint below was 
filed pro se, and only a skeleton version of the facts is there given, perhaps 
due to the lack of counsel, we believe it appropriate to supplement it with 
facts as related in appellant’s sworn mandamus petition in this Court, of 
which judicial notice may be taken. References to “Pet.” in this brief are 
to the mandamus petition in Misc. 1573. 

* Disobeying lawful order of non-commissioned officer, escape from con- 
finement, and absence without leave from the service of the United States 
(Pet., p. 7)- 

“Execution of the dishonorable discharge was initially ordered sus 
pended until completion of the sentence to confinement. Subsequently, on 
September 25, 1944, the order of suspension was vacated and the dishonor- 
able discharge ordered into execution (Pet., p. 7). 

* Appellees have thus far credited appellant with continuous service of 
his 1944 sentence from the date on which it was adjudged, June 19, 1944, to 
appellant’s escape from the Missoula Barracks on October 16, 1944, fora 
total of three (3) months and twenty-seven (27) days. There was no de- 
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While at large, appellant was arrested in the State of Mis- 
souri, tried, and convicted of larceny, and sentenced to serve 
ten years in the Missouri State Penitentiary. He was released 
from this institution on February 20, 1952, whereupon he was 
turned over to Air Force authorities for confinement at the 
United States Disciplinary Barracks, Fort Leavenworth, Kan- 
sas, to serve out the unexpired portion of his 1944 court- 
martial sentence. (J.A. 2; Pet., p.8.) 

At Fort Leavenworth, on November 27, 1952, appellant was 
by a court-martial adjudged guilty of assault with intent to 
commit murder and of participating in a riot, and sentenced to 
confinement for ten (10) years.* The place of confinement 
was designated as the United States Penitentiary, McNeil 
Island, Washington, or elsewhere as competent authority 
might direct. He was committed to McNeil Island on No- 
vember 5, 1953, and on October 15, 1954, was transferred to 
Alcatraz, his present place of incarceration. (J.A. 2; Pet., 
p. 8.) 

Those are the bare facts. Here is the arithmetic of the 
situation: Appellees, as already said, credited appellant with 
serving three (3) months and twenty-seven (27) days of his 


six-year 1944 sentence from the date it was adjudged to the 


duction for any time lost upon the occasion of appellant’s first escape from 
Turlock. 

“Technically, at the time of these court-martial proceedings, appellant 
‘was no longer a member of the Armed Forces, having been dishonorably 
discharged in 1944 as part of the earlier court-martial sentence. However, 
it has always been the law that all persons in custody of the Armed Forces 
serving a court-martial sentence remain subject to military law, regardless 
of the termination of their service in the military. Uniform Code of Mili- 
tary Justice (hereinafter UCMJ), Art. 2(7), 10 U.S.C. §802(7) (1958); 
Kahn v. Anderson, 255 U.S. 1 (1921) ; Carter v. McClaughry, 183 U.S. 365 
(1902) ; Mosher v. Hunter, 143 F. 2d 745 (10th Cir. 1944), cert. denied, 323 
U.S. 800 (1945) ; Mosher v. Hudspeth, 123 F.2d 401 (10th Cir. 1941), cert. 
denied, 316 U.S. 670 (1942). As recently 1955, all nine justices of the 
Supreme Court assumed the constitutional validity of court-martial juris- 
diction over court-martial prisoners. See United States ex rel. Toth y. 
Quarles, 350 U.S. 11, 14, 29, 44 (1955). 

Of course, in the case at bar, appellant’s escape from custody while 
under court-martial sentence did not divest him of his status as a court- 
martial prisoner. SNEDEKER, Miyirary Justice UNDER THE UnNiroru Cope 
$706 (1953) ; cf. Zerdst v. Kidwell, 304 U.S. 359, 361 (1938), Anderson v. 
Corall, 263 U.S. 193, 196 (1923). 

600346—61——-2 
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date appellant escaped from military custody. See supra, 
p. 2,n.5. Appeellees have also added to this time credit for 
nine (9) months and seven (7) days, representing time served 
at Fort Leavenworth Barracks between appellant’s return 
there from Missouri on February 20, 1952, and November 27, 
1952, when appellant was adjudged guilty of new offenses and 
sentenced to the ten-year term. To anticipate, the legal con- 
tention is that the 1952 sentence as of the date it was adjudged 
suspended the running of appellant’s 1944 sentence. In sum, 
appellees have thus far credited to appellant’s service of the 
1944 sentence twelve (12) months and thirty-four (34) days. 
Subtracted from the full six years of the 1944 sentence, the 
total time thus far credited to service of that sentence leaves a 
balance of four (4) years, ten (10) months, and twenty-six 
(26) days. This balance is the period of time for which ap- 
pellees desire to maintain custody of appellant after August 
28, 1961, and the detainer now lodged against appellant is di- 
rected to that end. 

Appellant on the other hand maintains he has already 
served his 1944 sentence in full. He adds to his pre-escape 
credits of three (3) months and twenty-seven (27) days’ the 
time he spent in continuous military custody from February 
20, 1952 (the date he was returned from Missouri to the Fort 
Leavenworth Barracks) to on or about October 24, 1957; this 
latter period totals five (5) years, eight (8) months, and four 
(4) days. The sum of the two periods is five (5) years, eleven 
(11) months, and thirty-one (31) days, which converted to 
years is six years even, the full term of the 1944 sentence. The 
legal contention, of course, is that the adjudging of new court- 
martial convictions on November 27, 1952, did not suspend 
the running of the 1944 sentence then being served. (J.A. 2.) 

Since the November 27, 1952, sentence did not within its own 
terms refer to the 1944 sentence, the question of separate ver- 
sus concurrent sentences is wholly dependent upon operation 
of law. That is the sole question of law on the merits of this 


* Actually, appellant gives himself pre-escape credit for three months and 
twenty-six days, one day less than appellees give him (see J.A. 2). But 
this is based on an escape date of October 15, 1944 (see J.A. 1). Appel- 
lees put the date at October 16, 1944. At any rate, one day more or lees 
does not affect the legal issues involved. 
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case. But in addition to that question, appellees here raise 
and brief the issue of whether the subject matter of the com- 
plaint was within the jurisdiction of the lower court. 


STATUTES AND REGULATIONS INVOLVED 


The principal statutes and regulations involved are set forth 
separately as an appendix to this brief, infra, pp. 23-7. Other 
statutes of lesser importance are either cited or quoted in their 
appropriate places within the text of the argument made in 
this brief. 

SUMMARY OF ARGUMENT 

The District. Court lacked jurisdiction of the subject matter 
of the complaint. The Declaratory Judgment Act, which the 
complaint invoked, does not confer jurisdiction; it is remedial 
only. The Administrative Procedure Act by its own terms ex- 
cludes from its operation the actions of courts-martial, and the 
action here involved—enforcement of a court-martial sen- 
tence—falls within the exclusion. Even if the Administrative 
Procedure Act does apply to the action here involved, judicial 
review is not available under § 10 because a statute expressly 
precludes judicial review. And even if judicial review were 
not precluded by statute, it is nevertheless not available to 
appellant because he is not now suffering legal wrong because 
of any agency action or aggrieved by such action within the 
meaning of any relevant statute. An action in mandamus un- 
der the District Court’s general, non-federal, jurisdiction will 
not lie because no ministerial duty is involved and appellant 
has a plain and adequate remedy—petition for writ of habeas 
corpus in the district of his confinement—to redress the wrong, 
if any. 

Ir 

Appellant is not entitled to a judicial declaration that he be 
released as of August 28, 1961. The sentence adjudged on No- 
vember 27, 1952, began to run as of that date and simultane- 
ously interrupted appellant’s service of his 1944 Articles of 
War sentence. The unexpired portion of the latter sentence 
will begin to run anew upon the completion of the 1952 sen- 
tence on or about August 28, 1961, and at that time appellant 
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will remain liable to serve four (4) years, ten (10) months, and 
twenty-six (26) days, representing the unexpired portion of 
the 1944 sentence. UCMJ, Art. 57(b), 10 U.S.C. § 857(b) 
(1958), infra, p. 25; Air Force Manual 125-2, infra, p. 26; 
Tnited States v. Bryant, infra; Edwards v. Madigan, infra; 
McDonald v. Lee, infra. 

In the alternative, the savings clauses of the Act of May 5, 
1950, infra, pp. 23-4, authorize appellees to enforce appellant’s 
1944 sentence, and complete action thereon, in the same man- 
ner and with the same effect as if the UCMJ had not been 
passed. If the UCMJ had not been passed, appellant would 
be required to serve his 1944 sentence in full, non-concurrently 
with any later-imposed court-martial sentence. Concurrent 
service would be contrary to law, in that enforcement of the 
1944 sentence would not then obtain in the same manner and 
with the same effect as under the law prior to enactment of 


the UCMJ. 
ARGUMENT 


L. The District Court lacked jurisdiction of the subject matter 
A. The jurisdictional issue is open on this appeal 

Appellees have not taken a separate cross-appeal from that 
portion of the District Court’s final order (J.A. 8-9) denying 
their motion to dismiss the complaint for lack of jurisdiction 
of the subject matter. However, lack of jurisdiction of the 
subject matter is a non-waivable objection. Rule 12(h), Fed. 
R. Civ. P. A party may always suggest lack of jurisdiction of 
the subject matter, or the court may raise the issue sua sponte 
at any stage of the case, including on appeal, and the denial 
of such a suggestion is never res judicata of a subsequent sug- 
gestion on the same grounds. £.g., United States v. Griffin, 
303 U.S. 226, 229 (1938); United States v. Corrick, 298 US. 
438, 440 (1936), and cases there cited; Mulls v. United Ass’n of 
Journeymen & Apprentices, 83 F. Supp. 240, 243-4 (W.D. 
Mo. 1949). 


B. The Declaratory Judgment Act in and of itself does not support the 
jurisdiction of the lower court in this case 


Appellant’s complaint below invoked jurisdiction under the 
Declaratory Judgment Act, 28 US.C. §§ 2201-2202 (1958). 
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The cases are legion, however, to the effect that that Act is 
remedial only and is not an independent source of federal 
jurisdiction. E.g., Schilling v. Rogers, 363 US. 666, 667 
(1960) ; Hetkkila v. Barber, 345 US. 229, 287 (1953); Skelly 
Oi Co. v. Phillips Petroleum Co., 339 U.S. 667, 671 (1950); 
Cadillac Publishing Co. v. Summerfield, 97 US. App. D.C. 14, 
237 F. 2d 29, cert. denied, 350 US. 901 (1955); Goldstein v. 
Johnson, 87 US. App. D.C. 159, 184 F. 2d 342, cert. denied, 
340 U.S. 879 (1950). 

C. Action of courts-martial is specifically excluded from the operation of 

the Administrative Procedure Act 

Appellant in the lower court and in this Court (Br. at 7) 
placed reliance upon Hurley v. Reed, No. 15886, D.C. Cir., 
February 2, 1961, for sustaining the District Court’s jurisdic- 
tion in this case. The citation of that case carries with it 
the contention that jurisdiction of the subject matter is con- 
ferred by, and the scope of judicial review is measured under 
the terms of, the Administrative Procedure Act, 60 Stat. 237 
(1946), 5 U.S.C. §§ 1001 et seg. (1958). This contention will 
not stand up under scrutiny. 

Judicial review under the Administrative Procedure Act ex- 
tends only to what is denominated by that Act as “agency 
action.” § 10, 5 U.S.C. § 1009 (1958), infra p. 23. The word 
“agency,” as used in the Act, is defined in § 2, 5 U.S.C. § 1001 
(1958), infra p. 23, as “each authority (whether or not within 
or subject to review by another agency) of the Government. 
of the United States other than Congress, the courts, or the 
governments of the possessions, territories, or the District of 
Columbia.” But § 2 of the Act goes on to state that except 
as to the requirements of § 3, which is in no way involved here, 
“there shall be excluded from the operation of this Act * * * 
(2) courts-martial and military commissions * * *.” This 
exclusion provision has been given full force and effect by this 
Court on two prior occasions when court-martial convictions 
were sought to be set aside in suits invoking jurisdiction under 
the Administrative Procedure Act. Goldstein v. Johnson, 
supra; Brown v. Royall, 81 F. Supp. 767 (D.D.C. 1949), aff'd, 
No. 10180, D.C. Cir., October 13, 1949, cert. denied, 339 U.S. 
952 (1950). 
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Attempting to distinguish these cases, appellant points out 
(Br. 7-8) that he is not here seeking to have the court revise, 
set aside, or in any way pass upon the validity of, either the 
sentence under which he is presently confined (the 1952 sen- 
tence) or the sentence which he claims to have served (the 
1944 sentence) ; unlike the appellants in Goldstein and Brown, 
this appellant concedes the validity of his court-martial con- 
victions. Rather, appellant argues, his complaint is directed 
against the manner in W. ich the sentences have been ordered 
executed, and merely wants a declaration to the effect they 
have been ordered executed in a manner contrary to law. This 
contention overlooks the settled law that the jurisdiction of 
courts-martial includes not only power to hear and determine 

but also power to execute and en- 
US. 365, 383 


appellant is basically an ex 

There may be a question on 

the express exclusion of co’ 

the Administrative 

preference that legality 

(even if “jurisdiction” 1 

action other than as provided in that Act. 

Moreover, the § 2 exemption of courts-martial from the cov- 
erage of the Act, even if not operative here, does not fully 
settle the availability or non-availability of the judicial review 
provisions, now to be discussed. 


D. Even if the court-martial action here involved is not excinded from 
the operation of the Administrative Procedure Act, judicial review 
thereof is precinded by statute 


Section 10 (a), 5 US.C. § 1009(a), infra, p. 23, generally 
makes judicial review available to “any person suffering legal 


military prisoners whose 
n 6. 
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wrong because of any agency action, or adversely affected or 
aggrieved within the meaning of any relevant statute.” This 
general provision is subject, though, to the exception contained 
in the introductory clause of § 10: “Except so far as (1) stat- 
utes preclude judicial review * * *.” Even assuming, ar- 
guendo, that the “agency action” here involved is not given 
blanket exemption from the Act by § 2, judicial review under 
§ 10 is not available here because a statute expressly precludes 
judicial review. 

The sentence with respect to which appellant desires declara- 
tory relief was imposed upon him in 1944 pursuant to the 
provisions of the old Articles of War. Act of June 4, 1920, 41 
Stat. 759, 787-812. In 1948, when, it will be remembered, ap-~’ 
pellant had the status of an escaped military prisoner and 
service of the sentence had been interrupted by his escape, 
Congress amended the Articles of War in the Selective Service 
Act of 1948, Title II, § 201 et seg. By § 226 of that act (62 
Stat. at 637-8), Article 50 of the Articles of War was amended 
to read in pertinent part as follows: 


h. Frnaurry or Court-Martian JopGMENTS.— 

The appellate review of records of trial provided by 
this article, the confirming action taken pursuant to 
articles 48 or 49, the proceedings, findings, and sentences 
of courts-martial as heretofore or hereafter approved, 
reviewed, or confirmed as required by the Articles of 
War, shall be final and conclusive, and orders publish- 
ing the proceedings of courts-martial and all action 
taken pursuant to such proceedings shall be binding 
upon all departments, courts, agencies, and officers of 
the United States, subject only to action upon applica- 
tion for a new trial as provided in article 53. [Em- 
phasis supplied. ] ® 

- * Article 50 of the Articles of War, as amended, was repealed by the Act 
of May 5, 1950, §14(a), 64 Stat. 107, 147, but § 14 also provided that “any 
substantive rights or liabilities existing under such sections or parts [of the 
repealed Articles of War] prior to the effective date of this Act shall not 
be affected by this repeal * * *.” In addition, §4 of the same Act, 64 Stat. 
at ‘145, provided as follows: 


“All offenses committed and all penalties, forfeitures, jines,.or liabilities 
incurred prior to the effective date of this Act under any law embraced in 
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There is no question that appellant’s 1944 sentence as of 1948 
was one “heretofore * * * approved * * * as required by the 
Articles of War.” It therefore, in the language of the article, 
became “final and conclusive.” There is also no question that 
the manner in which that sentence has been ordered executed, 
and the specific action of lodging a detainer against appellant 
for the allegedly unexpired portion of that sentence, fall 
within the ambit of “all action taken pursuant to such [court- 
martial] proceedings.” *® As such action, again according to 
the article, it is “binding upon all * * * courts of the United 
States.” This is merely another way of saying that such ac- 
tion may not be reviewed in a declaratory proceeding such as 
one sought to be laid under the review provisions of the Ad- 
ministrative Procedure Act. Article 50, as applied in this 
case, clearly precludes judicial review within the meaning of 
the exception contained in the introductory clause of § 10.* 
All this does not mean that there is no judicial forum in 
which appellant may litigate his claim to be released from con- 
finement as of August 28, 1961. As appellant recognizes (Br. 
at 7), he has a plain and adequate remedy in petition for writ 
of habeas corpus in the district of his confinement (although 
we add that since appellant is now confined pursuant to a con- 


or modified, changed or repealed by thie Act may be prosecuted, punished, 
or enforced, and action thereon may de completed, in the same manner and 
with the same effect as if this Act had not deen passed.” [Emphasis 
supplied.) 

‘Article 50 was carried over in substance in UCMJ, Art. 76, and is now 
codified as 10 U.S.C. § 876 (1958). 

»* Emphasis supplied. “All action,” we suggest, is a broad and all- 
encompassing term. In context, the word “action” is at least as broad 
as in the Administra’ Procedure Act’s definition of “agency action,” 
which includes “order,” “sanction,” and “failure to act.” The lodging of 
a detainer may readily fall into the category of an “order” or “sanction,” 
while the failure to credit appellant with service of the 1944 sentence in 
full may be conceived of as a “failure to act.” 

2 Finality provisions similar to Article 50 that were contained in §19(a) 
of the Immigration Act of 1917, 39 Stat. 889, relating to the deportation 
of aliens, were held to preclude judicial review of deportation orders under 
the Administrative Procedure Act. Heikkila v. Barber, 345 U.S. 229 (1953). 
It has been only since the enactment of the Immigration & Nationality Act, 
66 Stat. 163 (1952), 8 U.S.C. $§ 1101 ef seg. (1958), that judicial review 
under the Administrative Procedure Act is available to challenge deporta- 
tion orders, Shaughnessy v. Pedreiro, 349 U.S. 48 (1955), and exclusion. 
orders, Brownell v. Tom We Shung, 352 U.S. 180 (1956). 
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cededly valid and unexpired sentence, habeas corpus will not 
be available until such time as his detention is sought to be 
continued under the 1944 sentence which he believes he has 
already served in full. McNally v. Hil, 293 US. 131, 135-7 
(1934) ; cf. Heflin v. United States, 358 US. 415, 420-2 (1959) 
(concurring opinion)). Article 50, the finality provision dis- 
cussed in preceding paragraphs, is no bar to habeas corpus. 
The Great Writ is the time-honored action for testing the 
legality of any detention, and its proper use by military 
prisoners questioning “jurisdictional” matters in court-martial 
proceedings is well established. See, e.g., Burns v. Wilson, 
346 US. 137, 142 (1953); Gusik v. Schilder, 340 US. 128, 
132-33 (1950); Hiatt v. Brown, 339 US. 103, 111 (1950); In 
re Grimley, 137 US. 147, 150 (1890) (the classic view: “by 
habeas corpus the civil courts exercise no supervisory or cor- 
recting power over the proceedings of a court-martial * * *. 
The single inquiry, the test, is jurisdiction”). We have no 
difficulty in asserting that whether a court-martial prisoner 
has a right to release from confinement under a sentence said 
to have expired is a proper question for determination in 
habeas corpus. 

The only case contrary to our view that declaratory relief is 
not available is Jackson v. McElroy, 163 F. Supp. 257 (D.D.C. 
1958). The opinion in that case is plainly erroneous, however. 
The basis upon which jurisdiction there was said to rest was 
the Declaratory Judgment Act, 28 U.S.C. § 2201 (1958). It 
has already been shown, supra, p. 7, that that Act in and of 
itself cannot sustain federal jurisdiction. The Jackson case, 
moreover, is squarely contrary to this Court’s decisions in Gold- 
stein v. Johnson, supra, and Brown v. Royall, supra, both of 
which were on the books long before Jackson was decided. 
Finally, it is to be noted that the Jackson opinion cited five 
cases in support of taking jurisdiction: Wales v. Whitney, 
114 US. 564 (1885); Hiatt v. Brown, 339 US. 103 (1950) ; In 
re Yamashita, 327 US. 1 (1946); Swaim v. United States, 165 
US. 553 (1897); and Harmonv. Brucker, 355 US. 579 (1958). 
Both Wales v. Whitney and Hiatt v. Brown arose on habeas 
corpus, and in Jn re Yamashita, the Supreme Court denied 
leave to file petitions for writs of habeas corpus and prohibi- 

600s4¢—¢1—3 
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tion (No. 61, Misc.) and also denied a petition for writ of cer- 
tiorari to review an order of the Supreme Court of the 
Commonwealth of the Philippines denying General Yama- 
shita’s application to that court for writs of habeas corpus and 
prohibition (No. 672). Swazm v. United States, supra, affirm~ 
ing 28 Ct. CL. 173 (1893), arose, as the citation indicates, as & 
back pay suit in the Court of Claims, under the jurisdictional 
statute for money claims now codified as 28 U.S.C. 8 1491 
(1958); the Court of Claims has no power to grant any relief 
save money damages in the event of a wrongful discharge 
grounded in void court-martial proceedings. For a recent case, 
see Begalke v. United States, 286 F. 2d 606 (Ct. Cl.) (Reed, J.), 
cert. denied, 364 U.S. — (1960) (claim denied on merits); and 
see Shaw v. United States, 93 U.S. App. D.C. 300, 302 n. 4, 209 
F. 2d 811 (1954). The Court of Claims has no jurisdiction to 
discharge a prisoner from a sentence to confinement or to de- 
clare rights in respect of the execution of such a sentence. See, 
generally, Bishop, Civilian Judges & Military Justice: Collat- 
eral Review of Court-Martial Convictions, 61 Coum. L. Rev. 
40, 61-2 (1961). As for Harmon v. Brucker, supra, and other 
similar cases, Olenick v. Brucker, 173 F. Supp. 493 (D.D.C), 
order set aside and case remanded, 107 US. App. D.C. 5, 273 F. 
2d 819 (1959) ; Ives v. Franke, 106 U.S. App. D.C. 203, 271 F. 2d 
469, cert. denied, 361 US. 965 (1959), these did not involve in 
any way proceedings of courts-martial or action teken pur- 
suant thereto; and the court actions were in the nature of man- 
damus, resting on the general jurisdiction of the United States 
District Court of the District of Columbia independently of 
any peculiar grant of federal jurisdiction. In the circum~- 
stances of the case at bar, mandamus clearly would not lie: no 
ministerial duty is in question, and sppellant has a plain and 
adequate remedy (habeas corpus) of the type held to defeat 
resort to mandamus. 

Research has disclosed no case, apart from Jackson v. Mc- 
Etroy, supra (which failed to recognize that the Declaratory 
Judgment Act is not a jurisdictional statute), in which the 
Administrative Proeedure Act. was held to sustain the juris- 
dieton of a federal civilian court to grant declaratory relief 
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im respect of a court-martial proceeding or sentence or any 
action taken pursuant thereto. 

Beyond technieal legal considerations, there is no policy 
reason why a remedy other than habeas corpus should be made 
available to a person in appellant’s situation. In Shaughnessy 
v. Pedreiro, 349 US. 48 (1955), one of the factors militating in 
favor of extending declaratory relief was that if such relief 
were not available, the alien under a final order of deportation 
but not yet in custody would have to surrender himself for 
jail in order to obtain the traditional habeas corpus remedy. 
See id. at 51. Here, on the other hand, appellant is already in 
custody and hence does not have to forfeit liberty, by a change 
in position, in order to pursue his plain and adequate remedy 
in habeas corpus. The case of Robbins v. Reed, 106 U.S. App. 
D.C. 51, 269 F. 2d 242 (1959), which will be discussed in an- 
other connection below, also rested in part on policy consid- 
erations of the highest order. There, the district of the 
prisoner’s incarceration had already ruled that habeas corpus 
jurisdiction could not be invoked under the circumstances, and 
that the proper remedy was by way of a declaratory proceeding 
in the District of Columbia against the United States Board 
of Parole. Here, on the other hand, there is no suggestion by 
appellant that habeas corpus in the district of his confinement 
is not available (indeed, as already pointed out, appellant con- 
cedes it is available).” 

» Troe, as polmted out before, appellant will not be able to bring habeas 
corpus until such time as he claims an immediate right to release (Au- 
gust 28, 1961). Mc¥ally v. Hill, 298 U.S 131 (1984). This, however, is no 
extraordinary circumstance; the rule applies equally to all persons tu 
custody, and no hardship can be said to arise from the inability to pursne 
habeas corpus in advance of the date as of which a right to release is 
claimed. When the right.to petition for habeas corpus ripens, if appellant 
_ fs entitled to the writ the court must issue it “forthwith” 28 U.S.C. § 2243 
(1958). Beturn to the writ must be made within three days unless for 
good cause additional time not exceeding twenty days is allowed. Ibid. 
After return, hearing must be held within five days thereafter, unless for 
good cause additional time is allowed. Ibid. 

Of course, appellant has good reason for not wanting to repair to his 
habeas corpus remedy in the District Court for the Northern District of 
California. Not that a petition for habeas corpus will not be entertained 
there, but that the petition will be denied on the merits is well-nigh certain, 
in view of Edwards v. Madigan, 281 F’. 24 73 (9th Cir. 1960), t6 be dis- 
cussed in Point II of this argument. Nevertheless, the fact that habeas 
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E. Even if the court-martial action here involved is not excluded from the 
operation of the Administrative Procedure Act, and even if judicial re- 
view thereof is not expressly precinded by statute, appellant neverthe- 
less lacks standing to obtain judicial review at this time 
We have already argued that the court-martial action here 

involved is expressly excluded by § 2 from the operation of the 

Administrative Procedure Act. Supra, pp. 7-8. We have also 

contended that even if § 2 does not extend blanket exemption 

to all court-martial actions, § 10 withholds review of the par- 
ticular action here involved because another statute (Article 

50 of the Articles of War, as amended) precludes judicial re- 

view. Supra, pp. 8-13. We also maintain here that even if no 

statute precludes judicial review, appellant lacks the requisite 
standing under § 10(a) of the Act, 5 U.S.C. § 1009(a), to bring 
an action for declaratory relief. 

Section 10(a) makes judicial review available only to “any 
person suffering legal wrong because of any agency action, or 
adversely affected or aggrieved within the meaning of any 
relevant statute.” Infra, p. 23. 

Nothing is clearer, we submit, than that a person presently 
in lawful confinement, against whom a detainer has been 
lodged for another term of confinement to commence in fu- 
turo, is not presently suffering “legal wrong because of any 
agency action, or adversely affected or aggrieved within the 
meaning of any relevant statute.” The private right at stake 
here is personal liberty and nothing else; and where a litigant 
concedes that right is not presently being violated, as here ap- 
pellant concedes he is now properly in custody, we fail to see a 
present legal wrong inflicted by the mere lodging of a detainer 
for continued custody as of some future date. 

In principle, the fact that appellant claims a right to release 
in the near future cannot distinguish this case from others in 
which persons in appellant’s position may claim a right to be 
released at some time in the distant future. In both in- 
stances, the claim for declaratory relief would demand ad- 


corpus in this case is foredoomed to failure should not justify forum-shop- 
ping elsewhere; orderly procedure demands application for the proper 
remedy, which in this case would include the Supreme Court’s corrective 
powers in certiorari to the Court of Appeals for the Ninth Circuit, assum- 
ing appellant got that far. 
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judication of an abstract proposition not affecting present 
rights." That the proposition, ie., the legal contention re- 
garding separate versus concurrent sentences, is an abstract 
one is demonstrated by the numerous possible actions which 
may be taken in the interim between the date suit is com- 
menced and the date as of which the claim to release will 
mpen. For example, UCMJ, Art. 74(a), 10 US.C. § 874(a), 
provides: 

(#) The Secretary of the Department and, when 
designated by him, any Under Secretary, Assistant Sec- 
retary, Judge Advocate General, or commanding of- 
ficer may remit or suspend any part or amount of the 
unexecuted portion of any sentence, including all un- 
collected forfeitures, other than a sentence approved by 
the President. 


The remission of any part (which, presumably, extends to the 
whole) of the unexecuted portion of any sentence to confine- 
ment may, under this article, be ordered at any time, and may 
be done sua sponte without petition on behalf of the prisoner. 
Thus, although it is unlikely in the circumstances of the in- 
stant case, there is nevertheless the possibility of remission of 
the unexecuted portion of appellant’s 1944 sentence, in which 
event the detainer now lodged against him would be with- 
drawn. Similarly, there is the possibility (to be sure, an un- 
likely one for appellant, but a possibility just the same) of a 
Presidential pardon. U.S. Const., Art. II, § 2; 28 CFR. §§ 1.1- 
1.19 (1949 ed.). Such action, like Secretarial remission, would 
result in withdrawal of the present detainer and moot the ques- 
tion which appellant would now have this Court adjudicate."* 


™Since the proposition is purely legal, and not dependent upon facts 
available only from live witnesses who might in the interim suffer from 
memory loss, disappear, or die, there is no policy reason against post- 
poning review, such as that taken into consideration in Thomas v. United 
States, 106 U.S.A. App. D.C. 234, 271 F. 2d 500 (1959) (2255 not pres- 
ently applicable ; coram nobis will lie). 

“On the morbid side of things, death of a person in appellant’s position 
is always possible, too. Again, this is only a remote possibility here, but 
would be strong in similar cases where prisoners claim a right to release 
as of a date in the far distant future. Judicial review under the Admin- 
istrative Procedure Act should not, and cannot in principle, be made to turn 
on the peculiar facts of each case relative to the amount of time yet to be 
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The federal courts, however, have no constitutional jurisdiction 
“to decide moot questions or abstract propositions, or to declare 
for the government of future cases, principles or rules of law 
which cannot affect the result as to the thing in issue in the 
ease before it.” California v. San Pablo & Tulare R.R., 149 
US. 308, 314 (1893). 

Thus, this case is miles away from Hurley v. Reed, supra, 
and Robbins v. Reed, supra.* In both of those cases, the pris- 
oners were in jail because, and only because, of orders of the 
United States Board of Parole revoking parole. If the revoca- 
tion orders, or the proceedings on which they were based, were 
held in any way invalid, the prisoners would be entitled to 
immediate release from confinement. (“Should the evidence 
establish his case the District Court could declare the revoca- 
tion invalid, in which event his continued detention would not 
be supported by the present order of the Board.” Robbins v. 
Reed, supra, 106 US. App. D.C. at 54.) In Hurley v. Reed, 
supra, the tenor of much of Mr. Justice Reed’s opinion (slip 
opinion at 3-5) was that a prisoner claiming a right to im- 
mediate release because of an invalid parole revocation was, 
in the language of the Administrative Procedure Act, § 10(a), 
“suffering legal wrong because of any agency action * * *.” 
But in the case at bar, a declaratory action with respect to 
execution of a sentence under which appellant is not presently 
in custody, even if decided in appellant’s favor, would not 
result in appellant’s immediate release; and its future effect, 
as of August 28, 1961, would be contingent upon numerous 
intervening possibilities, any one of which might make the 
Court’s decision go for nought. 

For any one of the foregoing reasons (part B, C, D, or E of 
this Point 1), the District Court lacked jurisdiction of the sub- 
ject matter. Accordingly, this Court should vacate the final 
order of the District Court and remand this case to that court 


served under a valid and unexpired sentence before the challenged sentence 
is attempted to be put into effect. 

*Yn connection with the argument under §2 of the Administrative Pro- 
cedure Act, supra, pp. 7-8, it should be noted that the United States Board 
of. Parole, which was.the agency involved in Huriey and Roddins, falls 
within the definition of “agency” in § 2, whereas courts-martial are specifi- 
cally excluded from the scope of that definition. 
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with directions to grant appellees’ motion to dismiss for lack 

of jurisdiction of the subject matter and to dismiss the com- 

plaint without prejudice. 

IL Appellant is not entitled to a judicial declaration to the 
effect he has a right to be released from confinement as of 
August 28, 1961 

A. Appellant’s sentence of November 27, 1952, began to run as of that date 
and interrupted the running of his sentence of June 19, 1944; hence 
appellant has not served the 1944 sentence in full, and the unexpired 
portion thereof will commence to run anew upon completion of the 1952 
sentence on August 28, 1961 
Passing the question of jurisdiction and turning to the 

merits, the precise issue here involved has been considered on 

three prior occasions and on each was resolved contrary to 

appellant’s present contentions. Edwards v. Madigan, 281 

F. 2d 73 (9th Cir. 1960) ; McDonald v. Lee, 217 F. 2d 619 (5th 

Cir. 1954), vacated as moot, 349 U.S. 948 (1955); United 

States v. Bryant, 12 U.S.C.M.A. 133, 30 C.M.R. 133 (1961). 

The last-cited case arose on direct review in the United States 

Court of Military Appeals, the highest tribunal within the sys- 

tem of military criminal jurisdiction established under the 

Uniform Code of Military Justice (UCMJ), 10 U.S.C. §§ 801 

et seq. (1958). 

None of these decisions, of course, is binding upon this 
Court, but each we submit is well-reasoned, based upon ample 
supporting authority painstakingly analyzed, and on these 
grounds persuasive. The Edwards case in the Ninth Circuit 
was @ unanimous decision; there was a dissenting opinion in 
both the McDonald case in the Fifth Circuit and the Bryant 
case in the Court of Military Appeals.” 

We have nothing to add to the courts’ opinions in the three 
cases cited, and are willing to rest our side of this case on them. 
Applying their holdings to this case: (1) Appellant’s sentence 
of October 27, 1952, began to run as of that date. UCM, Art. 
57(b), 10 U.S.C. § 857(b) (1958), infra, p. 25. (2) Also as of 
that date, service of appellant’s 1944 service was interrupted. 

™ Of the three cases, United States v. Bryant is closest to the case at bar, 
because that was an Air Force case, whereas the other two were Army 


cases, The same Air Force regulations as were involved’ in Bryant, viz. 
Air Force Manual 125-2, infra, pp. 26, govern the instant case. 
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Air Force Manual 125-2, infra, p. 26. (3) Air Force Manual 

125-2 is not inconsistent with UCM, Art. 57(b), and is there- 

fore a valid exercise of the rule-making power of the Secretary 

of the Air Force. (4) Appellant’s 1944 sentence, service of 
which had been interrupted as of November 27, 1952, will not 
begin to run anew until completion of the 1952 sentence on or 
about August 28, 1961. (5) Therefore, appellant is not en- 
titled to a judicial declaration to the effect he has a right to be 

released from confinement as of August 28, 1961. 

B. In the alternative, even if the regulations contained in Air Force Man- 
ual 125-2 were inconsistent with UCMJ, Art. 57(b), they are valid as 
applied to appellant because they are consistent with the savings clause 
of the Act of May 5, 1950; and under that view, appellant is still not 
entitled to release as of August 28, 1961 
For purposes of argument here, we are willing to adopt, 

without conceding the correctness of, Judge Ferguson’s dissent- 

ing-opinion in United States v. Bryant, supra, 12 U.S.C.M.A. 
at 139-42, and Judge Hutcheson’s dissenting opinion in Mc- 

Donald v. Lee, supra, 217 F. 2d at 625. Both of these opinions 

held the applicable departmental regulations to be incon- 

sistent with UCMJ, Art. 57(b), and hence beyond the power 
of the respective service Secretaries to promulgate; the Mc- 

Donald case involved Army regulations, while the Bryant 

case, like this one, involved Air Force Manual 125-2, infra, 

p. 26. 

Of the three cases already referred to in this argument, only 
McDonald had a factual setting like appellant’s, in that the 
first court-martial sentence in point of time had been adjudged 
pursuant to the Articles of War. This was not true in Ed- 
wards or Bryant, where both the first and second sentences in 
point of time had been adjudged by courts-martial pursuant to 
the UCMJ. Whatever may be the rule governing the question 
of consecutive versus concurrent sentences where both are ad- 
judged pursuant to the UCM4J, a distinct rule applies where, 
as here, the earlier sentence had been adjudged pursuant to 
the Articles of War. Neither the majority nor the dissenting 
opinion in McDonald, where the facts were as they are here, 
considered the legal effect of the savings clauses of the Act 
of May 5, 1950, $§ 4, 14, 64 Stat. at 145, 147. 
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By § 1 of the Act of May 5, 1950, 64 Stat. 107, Congress en- 
acted the UCM], since codified into positive law as 10 US.C. 
§§ 801 et seg. (1958). With exceptions not here relevant, § 14 
of the same Act repealed the Articles of War, as amended. 64 
Stat. at 147. However, § 14 also provided in part: “Any sub- 
stantive rights or liabilities existing under [the Articles of 
War] prior to the effective date of this repeal shall not be af- 
fected by this re ** *.” Appellant as of the effective 
date of the Act in question undeniably was subject to an exist- 
ing “substantive . . . liability”: the liability to serve in con- 
finement the unexpired and unremitted portion of his 1944 
Articles of War sentence, service of which had been inter- 
rupted by his escape from custody on October 16, 1944. That 
liability—according to § 14— was not “affected” by the repeal 
of the Articles of War. 

Section 4 of the Act of May 5, 1950, 64 Stat. at 145, then 
provided as follows: 

All offenses committed and all penalties, forfeitures, 
fines, or liabilities incurred prior to the effective date of 
this Act under any law embraced in or modified, 
changed, or repealed by this Act may be prosecuted, 


punished, and enforced, and action thereon may be 
completed, in the same manner and with the same effect 
as if this Act had not been passed. [Emphasis 
supplied.] 


It is undoubted that appellant’s 1944 sentence is a penalty or 
liability incurred prior to the effective date of the 1952 Act 
under a law or laws repealed by the latter Act. Therefore, the 
mode of its enforcement, and the manner in which and effect 
with which action thereon may be completed, are permitted to 
be governed with reference to the law which would have con- 
trolled “if this Act [of May 5, 1950] had not been passed.” 

If the Act of May 5, 1950 (which included present Article 
57(b) of the UCMJ) had not been passed, the law would have 
been that a court-martial sentence to confinement imposed 
upon a person already in custody pursuant to an earlier-ad- 
judged military sentence had to be served consecutively, the 
second upon the expiration of the first; the first sentence in 
point of time would have to completed, i.e., terminated by due 
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expiration or remitted by proper authority, before the service 
of the second sentence to confinement could begin to run. 
Kirkman v. McClaughry, 160 Fed. 436 (8th Cir. 1908); 
Winrsror, Miurrany Law & FReceDENTS 404, 427 (2d 
ed. 1920 reprint); Manuva For Covurts-MagrrTut, 1921; 
see United States v. Bryant, supra, 12 US.CM.A. at 
136; Edwards v. Madigan, supra, 281 F. 2d at 75-6; McDon- 
ald v. Lee, supra, 217 F. 2d at 622-3; Mosher v. Hudspeth, 123 
F, 2d 401 (10th Cir. 1941), cert. denied, 316 US. 670 (1942). 
In no event could portions of each sentence be made to overlap 
one another so as to cause concurrent service of the sentences 
over a given period; prior to the effective date of UCM (and, 
as we have already contended in part A of this Point II, after 
such date), concurrent sentences were entirely without prece- 
dent in military procedure. United States v. Keith, 1 
US.CM.A. 442, 448, 4 CMR. 3 (1951). 

Translated to the facts of the instant case, if the Act of 
May 5, 1950, had not been passed, appellant would have been 
liable to serve his six-year Articles of War sentence in full 
before a subsequently imposed court-martial sentence to con- 
finement could begin to run. Thus, when he was returned to 
military custody on February 20, 1952, he was liable to serve, 
continuously, uninterruptedly, the unexpired portion of his 
Articles of War sentence. When a new sentence was adjudged 
in 1952, it was not required to commence to run as of the date 
on which it was adjudged because appellant’s liability to serve 
the unexpired portion of his 1944 sentence was permitted to 
be enforced “in the same manner and with the same effect” as 
if the Act of May 5, 1950, had not been passed, t., without 
regard to UCMJ, Art. 57(b), which otherwise would have 
statted the 1952 sentence running by operation of law. If the 
1952 sentence were deemed to have begun to run as of Novem- 
ber 27, 1952, such that appellant’s 1944 and 1952 sentences 
ran concurrently from that time until expiration of the 1944 
sentence, appellant would not have served his 1944 sentence 
“Sn the same manner and with the same effect” as if the Act 
of May 5, 1950, had not been passed; because then he would 
have served concurrent sentences of the sort unknown to mili- 
tary procedure before enactment of the UCMJ. It goes with- 
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out saying that concurrently served sentences in appellant’s 
case would not amount. to enforcement of appellant’s pre- 
existing liability “in the same manner and with the same effect” 
as consecutively served sentences. 

Therefore, Air Force Manual 125-2, as applied to appellant, 
is entirely consistent with § 4 of the Act of May 5, 1950. Any 
inconsistency of Air Force Manual 125-2 with UCMJ, Art. 
57(b), is irrelevant in this case because appellant’s liability 
under the Articles of War sentence is to be measured as if Art. 
57(b) had not been passed. Air Force Manual 125-2, under 
these circumstances, is subject to only one objection, which is, 
that it causes appellant to serve his 1952 sentence to comple- 
tion before the unexpired portion of the 1944 begins to run 
again; whereas, under the law prior to UCMJ, appellant would 
be entitled to serve his 1944 sentence first and the 1952 sen- 
tence afterwards. But this is only a juggling of the sequence 
of sentences and does not affect appellant’s substantive lia- 
bility to serve the two sentences in full, consecutively. Thus, 
even though the sequence of service be changed, basically Air 
Force Manual 125-2 carries out the authority in § 4 of the Act 
of May 5, 1950, to enforce appellant’s liability in the same 
general manner (although not quite the identical manner) and 
certainly with the same effect as if the Act of May 5, 1950, 
had not been passed. Under this view, appellees’ calculation 
of the remaining time to be served by appellant is valid and 
effective, and therefore appellant is not entitled to a declara- 
tion that he be released as of August 28, 1961. 


C. Even if Air Force Manual 125-2 were completely invalid, appellant 
would be liable to serve consecutive sentences under §4 of the Act of 
May 5, 1950, taken alone 
Assume, arguendo, that Air Force Manual 125-2, as applied 

to appellant, were invalid because it requires appellant to serve 

his two sentences in a different sequence (and hence not 
exactly “in the same manner”) from that which would have 
obtained had the Act of May 5, 1950, not been passed. Then 

§ 4 of the Act of May 5, 1950, of its own force, would authorize 

detention of appellant in any event for four (4) years, ten (10) 

months, and twenty-six (26) days beyond August 28, 1961. 

This is because, had the Act of May 5, 1950, not been passed, 
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appellant was entitled to serve the unexpired portion of his 
1944 sentence continuously, uninterruptedly, until its expira- 
tion on or about October 24, 1957 (the date on which appellant 
believes he terminated service of that sentence). However, if 
the Act of May 5, 1950, had not been passed, the sentence of 
November 27, 1952, would not have begun to run as of the 
date on which it was adjudged, but rather as of October 24, 
1957, the date on which appellant’s 1944 sentence (under this 
view of the law) expired. Therefore, appellant’s 1952 sen- 
tence will not expire on August 28, 1961, but will continue to 
run beyond that date for a period of time corresponding to that 
erroneously credited to service of the 1952 sentence between 
November 27, 1952, and October 24, 1957. This will enforce 
the 1944 sentence, and complete action thereon, “in the same 
manner and with the same effect” as if the Act of May 5, 1950, 
had not been passed. The fact that there may have been 
error in the attribution of time served to the wrong sentence 
is a defect not affecting substantial rights and hence may be 
disregarded. Administrative Procedure Act, § 10(e), 60 Stat. 
243, 5 U.S.C. § 1009(e) (1958). 


CONCLUSION 


Wherefore, it is submitted the judgment of the District 
Court be vacated and this case remanded to that court with 
directions to grant appellees’ motion to dismiss for lack of 
jurisdiction of the subject matter and to dismiss the complaint 
without prejudice. In the alternative, it is submitted the 
judgment of the District Court be affirmed. 

Davin C. ACHESON, 
United States Attorney. 
Cuartes T. Duncan, 
Assorr A. Lepan, 
Assistant United States Attorneys. 


"The citation in the text assumes that jurisdiction, if accepted, is laid 
under the Administrative Procedure Act. Point I of this argument dis- 
putes that the Administrative Procedure Act applies. But if it does apply, 
80 too does its harmless error rule embodied in § 10(e). 


APPENDIX 


STATUTES AND REGULATIONS INVOLVED 


The Administrative Procedure Act, 60 Stat. 237 (1946), 5 
USC. §§ 1001 et seg. (1958), provides in pertinent part: 
§2[5US.C.§ 1001]. Definitions. 
As used in this Act— 
(@) Agency. 

“Agency” means each authority (whether or not 
within or subject to review by another agency) of the 
Government of the United States other than Congress, 
the courts, or the governmentg of the possessions, Terri- 
tories, or the District of Columbia. * * * Except as to 
the requirements of section 3 of this Act, there shall be 
excluded from the operation of this Act (1) * * *, (2) 
courts-martial and military commmissions, * * *. 


* * * * * 


§ 10 [5 U.S.C. § 1009]. Judicial review of agency action. 

Except so far as (1) statutes preclude judicial review 
or (2) agency action is by law committed to agency 
discretion— 

(a) Right of review. 

Any person suffering legal wrong because of any 
agency action, or adversely affected or aggrieved within 
the meaning of any relevant statute, shall be entitled 
to judicial review thereof. 


The Act of May 5, 1950, 64 Stat. 107, provides in part: 

Sec. 4. [64 Stat. at 145] All offenses committed and 
all penalties, forfeitures, fines, or liabilities incurred 
prior to the effective date of this Act under any law 
embraced in or modified, changed, or repealed by this 
Act may be prosecuted, punished, and enforced, and 
action thereon may be completed, in the same manner 


(28) 
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and with the same effect as if this Act had not been 
passed. 


Sec. 14. [64 Stat. at 147] The following sections or 
parts thereof cf the Revised Statutes or Statutes at 
Large are hereby repealed. Any substantive rights or 
liabilities existing under such sections or parts thereof 
prior to the effective date of this Act shall not be 
affected by this repeal, and this Act shall not be effec- 
tive to authorize trial or punishment for any offense if 
such trial or punishment is barred by the provisions of 
existing law: 

(a) Chapter II of the Act of June 4, 1920 (41 Stat. 
759, 787-811, ch. 227), as amended, except Articles of 
War 107, 108, 112, 183, 119, and 120; 


° * * I * ° 


The Uniform Code of Military Justice, 10 U.S.C. §§ 801 
et seg. (1958), provides in pertinent part as follows: 
§ 802. Art. 2. Persons subject to this chapter. 


The following persons are subject to this chapter: 


° * * * * 


(7) Persons in custody of the armed forces serving 
a sentence imposed by a court-martial. 


° * * . * 


§ 814. Art. 14 Delivery of offenders to civil authorities. 

(a) Under such regulations as the Secretary con- 
cerned may prescribe, a member of the armed forces 
accused of an offense against civil authority may be 
delivered, upon request, to the civil authority for trial. 

(b) When delivery under this article is made to any 
civil authority of a person undergoing sentence of a 
court-martial, the delivery, if followed by conviction in 
a civil tribunal, interrupts the execution of the sentence 
of the court-martial, and the offender after having 
answered to the civil authorities for his offense shall, 
upon the request of the competent military authority, 
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be returned to military custody for the completion of 
his sentence. 


e * Ad e ° 


§ 857. Art. 57. Effective date of sentences. 


(b) Any period of confinement included in a sentence 
of a court-martial begins to run from the date the sen- 
tence is adjudged by the court-martial, but periods 
during which the sentence to confinement is suspended 
shall be excluded in computing the service of the term 
of confinement. 

(c) All other sentences of courts-martial are effective 
on the date ordered executed. 


* ° dl * * 


§ 8012. Secretary of the Air Force: powers and duties; 
delegation by; compensation 

(a) There is a Secretary of the Air Force appointed 
from civilian life by the President, by and with the 
advice and consent of the Senate. The Secretary is the 
head of the Department of the Air Force. 

(b) The Secretary is responsible for and has the 
authority necessary to conduct all affairs of the Depart- 
ment of the Air Force, * * * 


* * * * * 


(f) The Secretary may prescribe regulations to carry 
out his functions, powers, and duties under this title.# 


* Section 8012 is not part of the Uniform Code of Military Justice. But 
the reference therein to “this title” means Title 10 U.S.C., which includes 
the Uniform Code. [Footnote by the brief-writers.] 
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* * * * * 


Chapter 6 
SENTENCES TO CONFINEMENT AND THEIR 
COMPUTATION 


* * * * 


Multiple Sentences 

When a prisoner serving a sentence to confinement 
adjudged by court-martial on or after 31 May 1951 is 
convicted by a court-martial for another offense and 
sentenced to a term of confinement, the subsequent sen- 
tence, upon being ordered into execution, will begin to 
run as of the date adjudged and will interrupt the run- 
ning of the prior sentence. After the subsequent sen- 
tence has been fully executed, the prisoner will resume 
the service of any unremitted interrupted sentence to 
confinement. In determining priority of sentences 
within the meaning of this paragraph, if the sentence 
was adjudged before 31 May 1951, the date the sentence 
was ordered executed will be used; if the sentence was 
adjudged on or after that date, the date the sentence 
was adjudged will be used. When the suspension of a 
sentence is vacated, the unexecuted portion of the sen- 
tence to confinement will begin to run on the date the 
vacation of the suspension becomes effective, and the 
execution thereof will interrupt the running of any 
other sentence to confinement that the prisoner may be 
serving at the time. 


Ad * * * * 


This Manual supersedes AFM 125-2, 1 October 1953, including Interim 
Change 1, 20 August 1954. 
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Appendix A 
DEPARTMENT OF DEFENSE INSTRUCTION 
Subject Uniform Policies and Procedures Affecting 

Military Prisoners and Place of Confinement (Janu- 

ary 14, 1955) 

Q. Sentence Operation. 

4. Multiple Sentences. When a prisoner, serving 4 
sentence adjudged by a court-martial, is convicted of 
another offense and sentenced to a term of confinement, | 
the subsequent sentence upon being ordered into execu- 
tion will begin to run as of the date adjudged and will 
interrupt the running of a prior sentence. 
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